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TAX NEWS
TENNIE C. LEONARD, C.P.A., Memphis, Tennessee
and
GUEST EDITOR—MIRIAM I. R. EOLIS, New York, N. Y.
At the present sitting, the decision of wrote the best paper on a particular subject
whether the avails of prize winnings in as named. The taxpayer received the award,
contests constitute taxable income or not is and the Commissioner held that the amount
merely a matter of what forum one seeks. received was taxable income. The Circuit
If the Treasury Department is questioned, Court reversed the holding of the Commis
the answer is “taxable.” If one goes to the sioner and the Tax Court, and held that the
courts, the answer is “probably not taxable.” prize was in the nature of a gift, and was,
So far, the Treasury Department has not therefore, not subject to income tax. It was
been eager to go to the Supreme Court for pointed out that the prize was not given as
an answer; and no taxpayer has had to. compensation for services rendered but was
offered and paid to stimulate scholarship.
Therefore, equivocation and confusion!
As far back as 1923 the Treasury De There was no element of services or benefit
partment has been issuing rulings holding to the American Bar Association, and the
contest winnings taxable. In I.T. 1651, it payment was incidental to the honor of the
was ruled that where a newspaper contest prize.
Shortly after the McDermott case, the
ant won a sum of money, the winnings were
income paid to her for her compliance with case of Pauline C. Washburn 5 T.C. 1333
conditions set by the newspaper. Services once again held with taxpayer on the prob
lem of winnings. In this case taxpayer re
were thus spelled out.
Shortly thereafter in I.T. 1667, another ceived a telephone call one evening from the
ruling was handed down holding winnings Pot O’Gold radio program informing her
taxable under the following set of facts. that she had won $900.00 because her tele
Taxpayer was a patron in a restaurant, phone number had been picked out of
which was offering an automobile as part thousands of others by chance. She re
of an advertising scheme. Every patron ceived, shortly thereafter, a draft for
was given a ticket, with each meal pur $900.00 with accompanying notation that it
chased, bearing a number. At the end of was an “outright cash gift.” The Tax
six months the holder of the number chosen Court held that the moneys received con
by lot won an automobile. Taxpayer was stituted a gift and were not subject to in
the beneficiary of the award. The Commis come tax. There was no element here of
sioner informed him that as the possessor services rendered or of capital employed.
In 1949 the Bureau issued a ruling con
of the new car he owed taxes to the extent
cerning the Ross Essay Prize in which it
of the fair market value of the car.
In 1945 the case of Malcolm McDermott declined to acquiesce in the McDermott de
vs. Commissioner, 150 Fed 2nd 585, was de cision, and held that it did not agree with
cided in the Circuit Court on the issue of the conclusion reached in that case. Thus
prize winnings. This was a case where the it declared that winners of the Ross Essay
American Bar Association offered the Ross Prize for the year 1949 and all years there
Essay Prize of $3,000.00 to any lawyer who after would be held taxable on any moneys
received in connection with the prize.
Finally in 1950 the Bureau issued the
• The Woman CPA is published bi-monthly
ruling I.T. 3987 to the effect that the fair
in the interest of accounting, and the progress
market value of a prize received by any one
of women in the profession.
participating in a contest will be includible
While all material presented is from sources
in income for tax purposes. In the case re
believed to be reliably correct, responsibility
sulting in this ruling, the taxpayer cor
can not be assumed for opinions or for inter
pretations of law expressed by contributors.
rectly answered a question on a radio pro
Published by
gram, and received various prizes consist
American Woman’s Society
ing of merchandise.
of Certified Public Accountants
Now the problem remains as to what a
and
taxpayer’s status is in these situations.
American Society of Women Accountants
Certainly we can conclude that any tax
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payer who is not prepared to go to the
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courts had better dig into his pockets to
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actors may deduct the costs of rubbing
fees and trainers who keep them in physi
cal condition, rent for handball courts, etc.
(Hutchison, 13 BTA 1187; Denny, 33
BTA 738) ; opera singers may deduct
amounts paid for cosmetics or to voice
coaches (Hempel, 6 TCM 743) ; union mem
bers may deduct the initiation fee required
to be paid to a labor union in order to
obtain employment (LT. 3634) ; but a
school teacher may not deduct expenses
incurred in “sharpening the tools of her
trade” as Mrs. Nora Payne Hill expressed
it.
Mrs. Hill, who holds the highest certi
ficate issued to public school teachers by
the Virginia State Board of Education, had
taught school for 27 years. She was re
quired to renew her certificate in 1945,
and the Virginia law required the taking
of professional or academic courses for
credit, or the passing of examinations on
required reading. She chose to attend
summer school at Columbia University and
incurred expenses of $239.50 which she de
ducted in computing taxable income for
1945. The Commissioner disallowed the
deduction and determined a deficiency of
$57.52.
The Tax Court, 13 TC 291, upheld the
Commissioner and has now been overruled
by the Fourth Circuit Court of Appeals in
a fairly scathing opinion handed down on
May 19, 1950, which must have been in
tended as a lesson on how opinions should
be written. Where the Tax Court quoted
the late Mr. Justice Cardozo on ordinary
and necessary expenses, the Circuit Court
quoted that eminent jurist to support its
own view; where the Tax Court cited Dep
uty v. Du Pont, 308 US 488, the Circuit
Court quoted Mr. Justice Douglas’ opinion
in that case. For good measure the
Circuit Court quoted Mr. Justice Black in
Commissioner v. Heininger, 320 US 467
and Professor Maguire, 35 American Asso
ciation of University Professors Bulletin,
748, 762.
Without nullifying O. D. 892, the Circuit
Court said it did not control where attend
ance at summer school was undertaken es
sentially to enable a teacher to continue her
career in her existing position. We are
forced to point out that the Court’s opin
ion was not as strong on the vernacular as
in legal phrase making: mentioning that
one of the courses Mrs. Hill took at Colum
bia was in short story writing, the Court
said it was “right in her alley.” We think
(Continued on page 15)

pay income taxes on prize winnings, regard
less of whether he may have to hack out a
piece of a car, a house or a refrigerator he
has won to make such payment. Where
cash is received, it is simple to reduce the
amount of the prize and pay taxes. How
ever, where the questionable beneficiary
may have won a house standing in the mid
dle of Times Square, and which he has the
obligation of immediately removing to some
land he does not own, the problem of pay
ing income tax on the receipt of the house,
which he cannot afford to maintain, and
which he is unable to sell, in addition to
paying a tax out of a purse he does not have,
may create some utterly ludicrous and pa
thetic problems. The Bureau simply and
unequivocally solves the problem by saying
that the recipient owes an income tax on
the fair market value of the property re
ceived at the date of receipt.
The courts, on the other hand, have not
been challenged sufficiently often to set any
firm pattern of opinion. Certainly the two
cases cited would indicate that taxpayers
may expect much more favorable treatment
in court than in the Bureau. However, it
should be pointed out that the Pot O’Gold
case has an extremely favorable set of facts
for taxpayer. Frequently the element of
complete lack of service and effort present
here are not quite so clear. In the McDer
mott case, on the other hand, it should be
borne in mind that the Tax Court consid
ered the prize money taxable, and it took
an appeal to the Circuit Court to get a
favorable result for the taxpayer. Secondly
the American Bar Association with all its
tax talent was behind the case. Third, there
was a dissenting opinion in the Circuit
Court; and fourth, the Commissioner re
fused to go along with the decision in iden
tical future cases. On the whole, there is,
therefore, little optimism to be found in the
decision despite its strong conclusion in
taxpayer’s favor.
Where the courts may go from here we
can only guess. Where the Bureau is headed
we know. The moral of the story is, “Look
a gift horse in the mouth, and make sure
he has gold teeth.”
Tax Court Gets Lesson in Opinion
Writing

0. D. 892, 4 CB 209 (1921) has long
denied school teachers a deduction for their
expenses in advancing their education by
attending summer schools on the grounds
that such expenses are personal. Movie
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to raise his ante by $6,500 “estimated poker
winnings above losses.” However, the agent
raised him and produced a net worth state
ment which showed his unreported income
must have been $41,244.58. The Colonel
called the agent’s hand and went to the Tax
Court which ruled that the Colonel’s income
had been understated by $33,320.53. Car
mack called for a new deal in the Fifth Cir
cuit Court of Appeals, but the Fifth Cir
cuit stood pat, sustained the Tax Court on
the determination of income as well as the
5% negligence penalty. Joseph and Bula R.
Carmack, 183 Fed (2d) 1.

(Continued from page 5)
one of Mrs. Hill’s pupils could have told the
Court the correct expression is, “right
down her alley.”
LUCKY AT CARDS—UNLUCKY
AT TAXES
Colonel Joseph Carmack dealt the Col
lector an income tax return reporting no
income other than $4,100.00 army pay. The
Collector checked the bet to an Internal
Revenue Agent who persuaded the Colonel

WHAT'S NEW IN READING
RUTH C. FORD, CPA, Columbus, Ohio

The Journal of Accountancy, June, 1950
—AUDITING STANDARDS SHOULD
REQUIRE MORE COMPETENT EVI
DENCE IN AUDIT OF FIXED ASSETS.
By Benjamin Newman, C.P.A., Assistant
Professor, Business Administration, Adel
phi College, New York.
This article asks the question: Does the
“generally accepted auditing standards” to
which the auditor adheres, include the same
auditing procedures for fixed or property
assets that it does for current assets and
liabilities? These principles require that
“sufficient competent evidential matter is
to be obtained through inspection, observa
tion, inquiries and confirmations to afford
a reasonable basis for an opinion regarding
the financial statements under examina
tion.”1 After commenting on how few ar
ticles have ever been written on the sub
ject, the author points out the possibility
for misstatement of the net worth of the
Corporation through fixed asset accounts
and offers suggestions as to an audit pro
gram with respect to fixed assets which
would include inspection. He issues a chal
lenge to the profession to prove that the
accepted auditing standards should not be
applied to this class of assets.

YOUR CREATIVE POWER by Alex Os
born. (Charles Scribner’s Sons, New York,
1949. 355 pages. $3.00.)
Have you tried to use your imagination
lately? This book is a wealth of facts on
those who have used creative thinking to
find happiness and success. It contains
myriad suggestions for those who need
some prodding. Timidity seems to keep
many of us from putting our creative
efforts into play, but the advice comes from
a private secretary in a big company who
overcame that trait to become one of the
top three in his corporation, “Even though
I did think up ideas, I was afraid to sug
gest them to anybody. Then one day I made
up my mind that the worst that could hap
pen would be that somebody might laugh
at me. After a few of my suggestions had
been adopted, I became bold.” He found
that the more ideas we give out, the more
competent we become.
Where there is a willingness to work,
creative thinking can be applied to every
day jobs of men and women with assurance
of satisfaction and often monetary gain.
This book does not think for you, but it
stimulates the mind along constructive lines
which are bound to benefit the reader in any
profession.
The writer is known to many in his con
nection with the advertising firm of Batten,
Barton, Durstine and Osborn; to others,
Alex Ogborn financier, educator or author.
Reviewed by Theia A. Cascio,
Los Angeles Chapter.

1 Committee on Auditing Procedures. Tentative Statement of
Auditing Standards, 1947, p. 11.
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Flatterers are clever mind readers. They
tell us exactly what we think.
Albert A. Brandt.
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